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. Introduction

A. Context of the consultation

Over the last two decades, digital technology arel Ihternet have reshaped the ways in
which content is created, distributed, and accedded opportunities have materialised for
those that create and produce content (e.g. a @lmovel, a song), for new and existing
distribution platforms, for institutions such alsréiries, for activities such as research and for
citizens who now expect to be able to access contefor information, education or
entertainment purposes — regardless of geogragbocders.

This new environment also presents challenges.dtieem is for the market to continue to
adapt to new forms of distribution and use. Anothree is for the legislator to ensure that the
system of rights, limitations to rights and enfonemt remains appropriate and is adapted to
the new environment. This consultation focuseshensecond of these challenges: ensuring
that the EU copyright regulatory framework stayddi purpose in the digital environment to
support creation and innovation, tap the full paerof the Single Market, foster growth and
investment in our economy and promote cultural i

In its "Communication on Content in the Digital §ie Market® the Commission set out two
parallel tracks of action: on the one hand, to detepits on-going effort to review and to
modernise the EU copyright legislative framewdrwith a view to a decision in 2014 on
whether to table legislative reform proposals, andhe other, to facilitate practical industry-
led solutions through the stakeholder dialogueéhaes for Europe" on issues on which rapid
progress was deemed necessary and possible.

The "Licences for Europe" process has been firglisa*. The Commission welcomes the
practical solutions stakeholders have put forwardthis context and will monitor their
progress. Pledges have been made by stakeholdalisfaur Working Groups (cross border
portability of services, user-generated conterdjausual and film heritage and text and data
mining). Taken together, the Commission expectseimedges to be a further step in making
the user environment easier in many different sitna. The Commission also takes note of
the fact that two groups — user-generated contedttext and data mining — did not reach
consensus among participating stakeholders onrditeeproblems to be addressed or on the
results. The discussions and results of "Licence&firope™ will be also taken into account in
the context of the review of the legislative franoekv

As part of the review process, the Commission & femunching a public consultation on
issues identified in the Communication on Contemtthe Digital Single Market, i.e.:

"territoriality in the Internal Market, harmonisain, limitations and exceptions to copyright
in the digital age; fragmentation of the EU copyrigmarket; and how to improve the
effectiveness and efficiency of enforcement whigerpinning its legitimacy in the wider
context of copyright reform™As highlighted in the October 2013 European Cdunc

1 COM (2012)789 final, 18/12/2012.
2 As announced in the Intellectual Property Strategysingle market for Intellectual Property Righ@OM
(2011)287 final, 24/05/2011.
®"Based on market studies and impact assessmerlegatidrafting work"as announced in the Communication
(2012)789.

See the document “Licences for Europe — tem pkedde bring more content online™
http://ec.europa.eu/internal_market/copyright/damsices-for-europe/131113 ten-pledges _en.pdf
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Conclusions "Providing digital services and content across 8iegle market requires the
establishment of a copyright regime for the digitaje. The Commission will therefore
complete its on-going review of the EU copyrightriework in spring 2014. It is important to
modernise Europe's copyright regime and facilithéensing, while ensuring a high level
protection of intellectual property rights and tagiinto account cultural diversity".

This consultation builds on previous consultatiandg public hearings, in particular those on
the "Green Paper on copyright in the knowledge eaoi®, the "Green Paper on the online
distribution of audiovisual work§"and "Content Onlin€" These consultations provided
valuable feedback from stakeholders on a numbejuektions, on issues as diverse as the
territoriality of copyright and possible ways toesgome territoriality, exceptions related to
the online dissemination of knowledge, and righdleed’ remuneration, particularly in the
audiovisual sector. Views were expressed by stddelsorepresenting all stages in the value
chain, including right holders, distributors, comsrs, and academics. The questions elicited
widely diverging views on the best way to proce€de "Green Paper on Copyright in the
Knowledge Economy" was followed up by a CommunaratiThe replies to the "Green Paper
on the online distribution of audiovisual works'vieafed into subsequent discussions on the
Collective Rights Management Directive and into ¢herent review process.

B. How to submit replies to this questionnaire

You are kindly asked to send your replms5 February 2014as a word or pdf document to
the following e-mail address of DG Internal Markabhd Services:markt-copyright-
consultation@ec.europa.euPlease note that replies sent after that dateatilbe taken into
account.

This consultation is addressed to different categoof stakeholders. To the extent possible,
the questions indicate the category/ies of respusdeost likely to be concerned by them
(annotation in brackets, before the actual questiRaspondents should nevertheless feel free
to reply to any/all of the questions. Also, pleas¢e that, apart from the question concerning
the identification of the respondent, none of tlhesiions is obligatory. Replies containing
answers only to part of the questions will be alscepted.

You are requested to provide your answers direuditlyin this consultation document. For the
“Yes/No/No opinion” questions please put the seld@nswer ifbold and_underlinet so it is
easy for us to see your selection.

In your answers to the questions, you are invitedefer to the situation in EU Member
States.You are also invited in particular to indicate, whe relevant, what would be the
impact of options you put forward in terms of costgportunities and revenues.

The public consultation is available in EnglishsRenses may, however, be sent in any of the
24 official languages of the EU.

> EUCO 169/13, 24/25 October 2013.

® COM(2008) 466/3http://ec.europa.eufinternal_market/copyright/cagyt
infso/index_en.htm#maincontentSec2

" COM(2011) 427 finalhttp://ec.europa.eu/internal_market/consultatiobsiZaudiovisual_en.htm
8 http://ec.europa.eulinternal _market/consultatiod@®content _online_en.htm
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C. Confidentiality

The contributions received in this round of coreidin as well as a summary report
presenting the responses in a statistical and ggtge form will be published on the website
of DG MARKT.

Please note that all contributions received willpodlished together with the identity of the
contributor, unless the contributor objects to publication of their personal data on the
grounds that such publication would harm his or legitimate interests. In this case, the
contribution will be published in anonymous formoupthe contributor's explicit request.
Otherwise the contribution will not be publishedr neill its content be reflected in the
summary report.

Please read olrivacy statement
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PLEASE IDENTIFY YOURSELEF:

Name: Centre Francais d’exploitation du droit de Cpie (CFC)

In the interests of transparency, organisationlyding, for example, NGOs, trade
associations and commercial enterprises) are ohvite provide the public with relevant
information about themselves by registering in thterest Representative Register and
subscribing to its Code of Conduct.

* If you are a Registered organisation, please imeligaur Register ID number below.
Your contribution will then be considered as reprdggg the views of your
organisation.

ID Number : 6312262433

« If your organisation is not registered, you have tipportunity toregister now
Responses from organisations not registered wiiui#ished separately.

If you would like to submit your reply on an anonynous basis please indicate it below by
underlining the following answer.

* Yes, | would like to submit my reply on an anonyradaasis
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TYPE OF RESPONDENT (Please underlinthe appropriate):

€ End user/consumer (e.g. internet user, reader, subscriber to musiaumiovisual
service, researcher, stude®R Representative of end users/consumers

-> for the purposes of this questionnaire normallyemefd to in questions dend
users/consumers”

€ Institutional user (e.g. school, university, research centre, libraagchive) OR
Representative of institutional users

- for the purposes of this questionnaire normallyemefd to in questions as
"institutional users"

€ Author/Performer OR Representative of authors/perfamers

€ Publisher/Producer/Broadcaster OR Representative of
publishers/producers/broadcasters

- the two above categoriemre, for the purposes of this questionnaire, normally
referred to in questions asght holders”

€ Intermediary/Distributor/Other service provider (e.g. online music or audiovisual
service, games platform, social media, search engitCT industry) OR
Representative of intermediaries/distributors/otherservice providers

-> for the purposes of this questionnaire normallgmefd to in questions dservice
providers"

€ Collective Management Organisation

€ Public authority

€ Member State

€ Other (Please explain):
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. Rights and the functioning of the Single Market

A.  Why is it not possible to access many online comteervices from
anywhere in Europe?

[The territorial scope of the rights involved in digital transmissions and the
segmentation of the market through licensing agreeents]

Holders of copyright and related rights — e.g. @s{ singers, musicians - do not enjoy
a single protection in the EU. Instead, they amqmted on the basis of a bundle of national
rights in each Member State. Those rights have kagely harmonised by the existing EU

Directives. However, differences remain and theggapehical scope of the rights is limited to

the territory of the Member State granting themp@uaht is thus territorial in the sense that
rights are acquired and enforced on a country-luty basis under national 18w

The dissemination of copyright-protected contentl@internet — e.g. by a music streaming
service, or by an online e-book seller — therefaguires, in principle, an authorisation for
each national territory in which the content is coumicated to the public. Rightholders are,
of course, in a position to grant a multi-terrigdror pan-European licence, such that content
services can be provided in several Member Statdsaaross borders. A number of steps
have been taken at EU level to facilitate multriterial licences: the proposal for a Directive
on Collective Rights Manageméhtshould significantly facilitate the delivery of ftiu
territorial licences in musical works for onlinergiees; the structured stakeholder dialogue
“Licences for Europe? and market-led developments such as the on-goioik W the
Linked Content Coalitioff.

"Licences for Europe" addressed in particular frecsic issue of cross-border portability, i.e.

the ability of consumers having subscribed to anbervices in their Member State to keep
accessing them when travelling temporarily to otidember States. As a result,

representatives of the audio-visual sector issu@thaistatement affirming their commitment

to continue working towards the further developnefrtross-border portability.

Despite progress, there are continued problemstivéltross-border provision of, and access
to, services. These problems are most obviousrsuwoers wanting to access services that
are made available in Member States other tharotigein which they live. Not all online
services are available in all Member States andswwoers face problems when trying
to access such services across borders. In sortenges, even if the “same” service is
available in all Member States, consumers cannmsacthe service across borders (they can

® This principle has been confirmed by the Couijusfice on several occasions.

1 proposal for a Directive of the European Parliamemd of the Council of 11 July 2012 on collective
management of copyright and related rights andisterititorial licensing of rights in musical worker online
uses in the internal market, COM(2012) 372 final.

1 Collective Management Organisations play a sigaift role in the management of online rights farsinal
works in contrast to the situation where onlinéntigare licensed directly by right holders sucfilasor record
producers or by newspaper or book publishers.

2you can find more information on the following wétks http://ec.europa.eu/licences-for-europe-dialogue/
3you can find more information on the following wéteshttp://www.linkedcontentcoalition.ofg

14 See the document “Licences for Europe — tem pletiyéring more content online”:
http://ec.europa.eu/internal_market/copyright/damsices-for-europe/131113 ten-pledges _en.pdf
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only access their “national” service, and if they to access the "same" service in another
Member State they are redirected to the one desidriar their country of residence).

This situation may in part stem from the territbtyaof rights and difficulties associated with
the clearing of rights in different territories. @wactual clauses in licensing agreements
between right holders and distributors and/or betwaistributors and end users may also be
at the origin of some of the problems (denial afess, redirection).

The main issue at stake here is, therefore, whdtither measures (legislative or non-
legislative, including market-led solutions) neece taken at EU level in the medium t&tm

to increase the cross-border availability of cohtservices in the Single Market, while
ensuring an adequate level of protection for righiters.

1. [In particular if you are an end user/consumetjave you faced problems when
trying to access online services in an EU Membeat8tother than the one in which yo
live?

I NO

L'accés aux contenus numériques de la presse et du livre ne connait pas de barrieres
particulieres. Pour la presse, les éditeurs proposent des services en ligne qui sont accessibles
gratuitement ou contre paiement par tout citoyen européen. Les livres numériques sont
également accessibles selon différentes modalités (plateformes de diffusion diverses,
librairies en ligne) qui ne comportent pas d’obstacle a I'acces transfrontiere.

—

2. [In particular if you are a service providerfHave you faced problems when seeking
to provide online services across borders in the’®EU

[ NO OPINION

3. [In particular if you are a right holder or a colitive management organisation:]
How often are you asked to grant multi-territoridicences? Please indicate, if possible, the
number of requests per year and provide exampledigating the Member State, the sectpr
and the type of content concerned.

[Open question]

On rappellera tout d’abord que les industries de I’écrit — livre et presse — demeurent dans les
premiers rangs des industries culturelles, si ce n’est au premier rang, tant par leurs chiffres
d’affaires que par le nombre d’emplois et d’entreprises.

Dans ces deux secteurs, les modalités de gestion des droits se distinguent de facon radicale
de celles pratiquées dans d’autres secteurs, par exemple celui de la musique.

En effet, I'exploitation de chaque ceuvre fait I'objet d’un contrat d’édition ou d’un contrat de
travail (presse) et ces contrats ne comportent que trés rarement des restrictions territoriales

!> For possible long term measures such as the e$mtent of a European Copyright Code (establishing
a single title) see section VII of this consultatocument.

8
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(de rares auteurs souhaitent garder la maitrise de I'exploitation directe de leurs ceuvres dans
certains pays plutot que de la céder a I'éditeur). Les éditeurs exploitent donc directement
I’ensemble des droits cédés par les auteurs. Ce mécanisme permet un acces aux ceuvres a
I’échelle européenne grace aux services en ligne, aux exportations et aux contrats de
traduction.

Les sociétés de gestion collective, a I'exemple du CFC, n’interviennent que pour la gestion
des droits relatifs a certaines exploitations secondaires que les éditeurs ne peuvent pas gérer
directement (reprographie, copies numériques des entreprises et administrations, copies
numériques pédagogiques, droit de prét, copie privée).

Il faut aussi souligner que la question de la langue impose au volume d’échanges
transfrontaliers des limites fortes en ce qui concerne I'écrit.

La gestion des droits secondaires (pour ceux qui concernent le CFC) est actuellement
effectuée sur une base nationale complétée d’accords d’échanges de répertoires (et de
redevances) avec d’autres sociétés de gestion collective notamment européennes, ce qui a
toujours été suffisant en matiére de reprographie. Le méme schéma a été mis en ceuvre
pour les usages numériques professionnels et pédagogiques. Des solutions ont été
développées dans le cadre de I'IFRRO (International Federation of Reproduction Rights
Organisations) pour permettre d’offrir des licences multi-territoriales.

Il reste que pour les droits gérés par le CFC (reprographie, copies numériques des
entreprises et administrations, copies numériques pédagogiques), la demande d’ceuvres
hors de leur pays d’origine est trés faible. Le CFC n’a ainsi pas fait 'objet de demandes de
licences multi-territoriales.

4. If you have identified problems in the answers toyeof the questions above — wh
would be the best way to tackle them?

[Open question]

Le CFC n’a rencontré aucun probleme particulier.

5. [In particular if you are a right holder or a colidive management organisatiorire
there reasons why, even in cases where you holdtlad necessary rights for all th
territories in question, you would still find it neessary or justified to impose territoria
restrictions on a service provider (in order, fonstance, to ensure that access to certs
content is not possible in certain European courasi)?

] YES - Please explain by giving examples

Le titulaire de droit dispose de la liberté de limiter ou non le mandat de gestion qu’il confie
aux sociétés de gestion collective (ce droit est garanti par la proposition de directive relative
a la gestion collective). Une société de gestion collective comme le CFC ne peut donc s’y

e

n
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opposer et doit également accueillir les ayants droit étrangers qui souhaiteraient lui confier
directement la gestion de leurs droits plutét que de passer par la société de gestion
collective de leur pays. Le CFC a plusieurs mandants étrangers directs.

6. [In particular if you are e.g. a broadcaster orsagrvice provider:]Are there reason
why, even in cases where you have acquired allrieeessary rights for all the territories i
question, you would still find it necessary or jifs¢éd to impose territorial restrictions o
the service recipient (in order for instance, todieect the consumer to a different website
than the one he is trying to access)?

] YES — Please explain by giving examples

I NO
71 NO OPINION

7. Do you think that further measures (legislative aon-legislative, including market;
led solutions) are needed at EU level to increake tross-border availability of content
services in the Single Market, while ensuring an exguate level of protection for right
holders?

[| YES — Please explain

Certaines mesures semblent s'imposer, mais elles ne relevent pas nécessairement du droit
d’auteur.

Il en est ainsi des mesures qui pourraient étre prises pour encourager |'interopérabilité afin
de favoriser la concurrence et la diversité des offres. Il est ici de I'intérét des ayants droit et
des consommateurs que l‘accés aux ceuvres ne soit pas restreint par les pratiques
commerciales de certains opérateurs techniques ou de distribution.

Il nous semble également qu’une harmonisation fiscale en matiere de TVA sur les produits
culturels serait favorable aux échanges transfrontaliers.

B. Isthere a need for more clarity as regards the gemf what needs to be
authorised (or not) in digital transmissions?

[The definition of the rights involved in digitalransmissions]

The EU framework for the protection of copyrightdamelated rights in the digital
environment is largely established by Directive P@9/EC® on the harmonisation of certain
aspects of copyright and related rights in therimftion society. Other EU directives in this

'8 Directive 2001/29/EC of the European Parliamet aiithe Council of 22 May 2001 on the harmonigati
certain aspects of copyright and related righthéinformation society.

10
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field that are relevant in the online environment #hose relating to the protection of
softwaré’ and databas&s

Directive 2001/29/EC harmonises the rights of argtemd neighbouring rightholdé?svhich
are essential for the transmission of digital cepe# works (e.g. an e-book) and other
protected subject matter (e.g. a record in a MRBdb) over the internet or similar digital
networks.

The most relevant rights for digital transmissi@me the reproduction right, i.e. the right to
authorise or prohibit the making of copiegnotably relevant at the start of the transmissio
e.g. the uploading of a digital copy of a work teeamver in view of making it available — and
at the users’ end — e.g. when a user downloadgitaldicopy of a work) and the
communication to the public/making available rigtg, the rights to authorise or prohibit the
dissemination of the works in digital netwotksThese rights are intrinsically linked in digital
transmissions and both need to be cleared.

1. The act of “making available”

Directive 2001/29/EC specifies neither wiatovered by the making available right (e.g. the
upload, the accessibility by the public, the acteakption by the public) nor whetige act of
“making available” takes place. This does not rajgestions if the act is limited to a single
territory. Questions arise however when the tragsion covers several territories and rights
need to be cleared (does the act of "making avalldappen in the country of the upload
only? in each of the countries where the conterpatentially accessible? in each of the
countries where the content is effectively acce®gsekthe most recent case law of the Court of
Justice of the European Union (CJEU) suggestsahatevant criterion is the “targeting” of
a certain Member State's pulfic According to this approach the copyright-relevait
(which has to be licensed) occurs at least in tlcos@tries which are “targeted” by the online
service provider. A service provider “targets” agp of customers residing in a specific
country when it directs its activity to that group,g. via advertisement, promotions,
a language or a currency specifically targetetatt group.

8. Is the scope of the “making available” right in css-border situations — i.e. when
content is disseminated across borders — sufficigatear?
1 YES

7 Directive 2009/24/EC of the European Parliamert ahthe Council of 23 April 2009 on the legal mation
of computer programs.

'8 Directive 96/9/EC of the European Parliament ahithe Council of 11 March 1996 on the legal pratatof
databases.

19 Film and record producers, performers and broadeasire holders of so-called “neighbouring rights”
respectively, their films, records, performances dmoadcast. Authors’ content protected by copyrigh
referred to as a “work” or “works”, while contemtgpected by neighbouring rights is referred to @hér subject
matter”.

%0 The right to “authorise or prohibit direct or inglct, temporary or permanent reproduction by angmaend
in any form, in whole or in part” (see Art. 2 ofBctive 2001/29/EC) although temporary acts of@dpction of
a transient or incidental nature are, under cedaiditions, excluded (see art. 5(1) of Direc@®1/29/EC).

L The right to authorise or prohibit any communieatto the public by wire or wireless means andutherise
or prohibit the making available to the public “demand” (see Art. 3 of Directive 2001/29/EC).

2 See in particular Case C-173/11 (Football Dataz@portradar) and Case C-5/11 (Donner) for copyagi
related rights, and Case C-324/09 (L'Oréal vs eBag}rademarks. With regard to jurisdiction segogjoined
Cases C-585/08 and C-144/09 (Pammer and Hotel Agferand pending CaseC-441/13 (Pez Hejduk); see
however, adopting a different approach, Case Ci7(®inckney vs KDG Mediatech).

11



Centre Francais
d'exploitation
du droit de Copie

9. [In particular if you are a right holder:]Could a clarification of the territorial scope
of the “making available” right have an effect onhe recognition of your rights (e.g.
whether you are considered to be an author or nefiether you are considered to haye
transferred your rights or not), on your remuneratn, or on the enforcement of right
(including the availability of injunctive reliet®)?

I NO

[

2. Two rights involved in a single act of exploitation

Each act of transmission in digital networks estdih the current state of technology and
law) several reproductions. This means that theee tavo rights that apply to digital
transmissions: the reproduction right and the nmalavailable right. This may complicate the
licensing of works for online use notably when ttveo rights are held by different
persons/entities.

10. [In particular if you a service provider or a riglolder:] Does the application of two
rights to a single act of economic exploitation the online environment (e.g. a downloa
create problems for you?

LI NO

=
N—r

3. Linking and browsing

Hyperlinks are references to data that lead afuser one location in the Internet to another.
They are indispensable for the functioning of theednet as a network. Several cases are
pending before the CIJEUin which the question has been raised whetheptbeision of

a clickable link constitutes an act of communicatio the public/making available to the
public subject to the authorisation of the righttesl

A user browsing the internet (e.g. viewing a welgg)aegularly creates temporary copies of
works and other subject-matter protected under rigigyon the screen and in the ‘cache’
memory of his computer. A question has been reletoethe CIJEEP as to whether such
copies are always covered by the mandatory exceeptio temporary acts of reproduction
provided for in Article 5(1) of Directive 2001/2CE

11. Should the provision of a hyperlink leading to a woor other subject matte
protected under copyright, either in general or uadspecific circumstances, be subject
the authorisation of the rightholder?

—

(0]

1 YES — Please explain whether you consider this tdhbecase in general, or under specific
circumstances, and why

Il existe de nombreux prestataires de services spécialisés (ex. Meltwater) dont I'activité
commerciale réside dans la fourniture a leurs clients de liens hypertextes relatifs a des
ceuvres protégées, que la fourniture de ces liens implique ou non la reproduction de tout ou

% Injunctive relief is a temporary or permanent regeallowing the right holder to stop or prevent
an infringement of his/her right.

24 Cases C-466/12 (Svensson), C-348/13 (Bestwatimiational) and C-279/13 (C More entertainment).

% Case C-360/13 (Public Relations Consultants Aatioa Ltd). See also
http://www.supremecourt.gov.uk/decided-cases/da¢SI0_2011_0202_PressSummary.pdf

12
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partie d’ceuvres protégées. Pour ces entreprises, c’est la fourniture des liens vers ces ceuvres
qui génere la valeur du service fourni a leurs clients. Si ces prestations de services ne sont
pas soumises a autorisation des titulaires de droits ou de leurs sociétés de gestion collective,
elles risquent de priver les titulaires de droits d’'une part importante de leurs revenus en se
substituant a d’autres canaux d’acces aux ceuvres. Cette situation est particulierement
préoccupante pour les entreprises de presse qui risquent de perdre leurs revenus de droits
et de voir chuter leurs recettes publicitaires.

Le CFC travaille actuellement, en particulier avec les éditeurs de presse en ligne, a
I’élaboration de licences a destination de ce type d’acteurs.

12.  Should the viewing of a web-page where this impliee temporary reproduction of
a work or other subject matter protected under cogiit on the screen and in the cache
memory of the user’s computer, either in general ander specific circumstances, he
subject to the authorisation of the rightholder?

[ YES — Please explain whether you consider this tdhbecaise in general, or under specific
circumstances, and why

En particulier dans le cas de la presse, ces actes sont régulés par les conditions générales
d’utilisation des services de presse en ligne. Les utilisateurs sont donc informés des
possibilités d’utilisations qui sont les leurs.

4. Download to own digital content

Digital content is increasingly being bought vigitil transmission (e.g. download to own).
Questions arise as to the possibility for userdispose of the files they buy in this manner
(e.g. by selling them or by giving them as a gifthe principle of EU exhaustion of the
distribution right applies in the case of the dmition of physical copies (e.g. when a
tangible article such as a CD or a book, etc. lid, gbe right holder cannot prevent the further
distribution of that tangible articf®) The issue that arises here is whether this piiedan
also be applied in the case of an act of transomssguivalent in its effect to distribution
(i.e. where the buyer acquires the property of ¢hpyf’. This raises difficult questions,
notably relating to the practical application oftBuan approach (how to avoid re-sellers
keeping and using a copy of a work after they Hagesold” it — this is often referred to as
the “forward and delete” question) as well as ® ¢éisconomic implications of the creation of
a second-hand market of copies of perfect qudtit hever deteriorate (in contrast to the
second-hand market for physical goods).

%6 See also recital 28 of Directive 2001/29/EC.

2" |n Case C-128/11 (Oracle vs. UsedSoft) the CJHeHrthat an author cannot oppose the resale of@nde
hand licence that allows downloading his computegmm from his website and using it for an unladit
period of time. The exclusive right of distributiofia copy of a computer program covered by suliteace is
exhausted on its first sale. While it is thus adeditthat the distribution right may be subject xbaustion in
case of computer programs offered for download itk right holder's consent, the Court was carédul
emphasise that it reached this decision based erCtmputer Programs Directive. It was stresset tthia
exhaustion rule constitutedlex specialisin relation to the Information Society Directive getSoft, par. 51,
56).
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13. [In particular if you are an end user/consumeHave you faced restrictions when
trying to resell digital files that you have purclkad (e.g. mp3 file, e-book)?

1 YES - Please explain by giving examples

1 NO OPINION

14. [In particular if you are a right holder or a seme provider:] What would be the
consequences of providing a legal framework enaflithe resale of previously purchased
digital content? Please specify per market (typecohtent) concerned.

[Open question]

Il convient tout d’abord de rappeler que I'’épuisement du droit ne porte aujourd’hui que sur
le droit de distribution et non sur le droit de reproduction ou de représentation.

Il convient également de souligner que I'on ne peut comparer livres papier et livres
numériques en matiere de revente, tout comme I’on ne peut comparer la revente d’un CD et
celle d’un fichier mp3. Livre papier et CD sont des objets physiques qui se détériorent au fil
du temps alors que les fichiers numériques, quel que soit leur format, conservent leur
qualité d’origine au fil du temps. Il n’existe donc aucune justification a dégrader le prix du
livre numérique.

L’'organisation d’'un marché de l'occasion qui est parfois envisagé releve du non sens.
Compte tenu de ce qui vient d’étre souligner il ne saurait exister deux marchés paralleles
pour un seul et unique produit, sauf a ce que I'on recherche a effondrer le marché du livre
numeérique, ce qui n’apparait pas dans les objectifs de la Commission, bien au contraire.

On peut encore ajouter que I'organisation d’un marché de I'occasion du livre numérique par
les ayants droits, supposant un systeme de dégradation des fichiers, est matériellement
inenvisageable car cela supposerait également que I'ayant droit garde en permanence le
controle du fichier, ce qui est une chimere.

On relévera également que |'organisation d’un tel marché entrerait nécessairement en
conflit avec I'exception de copie privée.

Enfin, il convient d’indiquer que pour la presse, qui ne semble pas concernée a ce jour, on
rencontrerait les problemes précédemment évoqués, aggravés par la perte compléte des
ressources publicitaires.

C. Registration of works and other subject matter —tis good idea?

Registration is not often discussed in copyrighthi@ EU as the existing international treaties
in the area prohibit formalities as a condition the protection and exercise of rights.
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However, this prohibition is not absoléfteMoreover a system of registration does not need
to be made compulsory or constitute a precondiworithe protection and exercise of rights.
With a longer term of protection and with the irased opportunities that digital technology
provides for the use of content (including olderrkgoand works that otherwise would not
have been disseminated), the advantages and digagea of a system of registration are
increasingly being considergd

15.  Would the creation of a registration system at E&lel help in the identification and
licensing of works and other subject matter?

I NO

16. What would be the possible advantages of such #esy8
[Open question]

17.  What would be the possible disadvantages of suslystem?
[Open question]

Une telle obligation serait contraire au principe de la protection des ceuvres du seul fait de
leur création, affirmé par la Convention de Berne. Un mécanisme d’enregistrement a
I’échelon européen ne peut donc étre envisagé que sur la base du volontariat et seulement
avec I'objectif de faciliter I'identification des ceuvres et de leurs ayants droit.

Il serait en revanche souhaitable de promouvoir les outils d’identification des ceuvres
existants et d’encourager le développement de solutions permettant de connecter les
différentes bases de données existantes, ce qui ne reléve pas de I'action législative.

18. What incentives for registration by rightholders atul be envisaged?
[Open question]

% For example, it does not affect “domestic” works.e. works originating in the country imposing the
formalities as opposed to works originating in deotcountry.

29 On the basis of Article 3.6 of the Directive 20A2IEU of the European Parliament and of the Couwsfc5
October 2012 on certain permitted uses of orpharksy@ publicly accessible online database is otlgrdeing
set up by the Office for Harmonisation of the IntrMarket (OHIM) for the registration of orphan nks.
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D. How to improve the use and interoperability of idérers

There are many private databases of works and achigject matter held by producers,
collective management organisations, and instistisuch as libraries, which are based to
a greater or lesser extent on the use of (moregs) linteroperable, internationally agreed
‘identifiers’. Identifiers can be compared to aemeince number embedded in a work, are
specific to the sector in which they have been tigpezf®, and identify, variously, the work
itself, the owner or the contributor to a work dher subject matter. There are notable
examples of where industry is undertaking actiansniprove the interoperability of such
identifiers and databases. The Global Repertoitati2as&" should, once operational, provide
a single source of information on the ownership emntrol of musical works worldwide. The
Linked Content Coalitioif was established to develop building blocks forekpression and
management of rights and licensing across all conéed media types. It includes the
development of a Rights Reference Model (RRM) -erarehensive data model for all types
of rights in all types of content. The UK Copyrightub® is seeking to take such
identification systems a step further, and to @eatlinked platform, enabling automated
licensing across different sectors.

19. What should be the role of the EU in promoting tla@option of identifiers in the
content sector, and in promoting the developmentanteroperability of rights ownership
and permissions databases?

[Open question]

L'interconnexion des différentes bases de données existantes apparait comme un objectif
majeur.

Des projets comme ARROW et ARROW Plus, qui ont été soutenus par la Commission
européenne, ont démontré la capacité des différents acteurs impliqués (bibliothéques,
gestionnaires des bases d’identifiants, sociétés de gestion collective notamment) de
conduire des opérations fédératives. Cela étant, ces projets ont engendré des colts qui
n‘ont pas tous été couverts par le soutien financier européen et ont été supportés sans
contrepartie, notamment par les sociétés de gestion collective. Celles-ci jouent un role
important dans I'alimentation des interfaces, mais elles sont aussi des utilisateurs potentiels
de ces systemes connectés, notamment pour faciliter leurs opérations de répartition. Il est
indispensable que leur soit reconnu un droit d’usage libre des services qu’elles ont contribué
a développer et qu’elles contribuent a alimenter.

E. Term of protection — is it appropriate?

Works and other subject matter are protected undpyright for a limited period of time.
After the term of protection has expired, a worlksfanto the public domain and can be freely

% E.g. the International Standard Recording Codd&R@Bis used to identify recordings, the Internagion
Standard Book Number (ISBN) is used to identify kso

3 You will find more information about this initia® on the following website:
http://www.globalrepertoiredatabase.com/

32 you will find more information about this initiat (funded in part by the European Commission) fen t
following website: www.linkedcontentcoalition.org.

% You will find more information about this initiat on the following websitdittp://www.copyrighthub.co.uk/
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used by anyone (in accordance with the applicabtemal rules on moral rights). The Berne
Conventiori* requires a minimum term of protection of 50 yestsr the death of the author.
The EU rules extend this term of protection to édrg after the death of the author (as do
many other countries, e.g. the US).

With regard to performers in the music sector ahdnpgram producers, the term provided
for in the EU rules also extend 20 years beyondtvghamandated in international agreements,
providing for a term of protection of 70 years afthe first publication. Performers and

producers in the audio-visual sector, however, diobenefit from such an extended term of
protection.

20. Are the current terms of copyright protection stilhppropriate in the digital
environment?

| YES — Please explain

Il n’y a pas de raison de différencier 'univers analogique de I"'univers numérique.

I, Limitations and exceptions in the Single Market

Limitations and exceptions to copyright and relatigtits enable the use of works and other
protected subject-matter, without obtaining autbettion from the rightholders, for certain

purposes and to a certain extent (for instanceusigefor illustration purposes of an extract
from a novel by a teacher in a literature class)ER level they are established in a number
of copyright directives, most notably Directive 2029/EC>.

Exceptions and limitations in the national and Elgyight laws have to respect international
law®®. In accordance with international obligations, Ei¢ acquis requires that limitations and
exceptions can only be applied in certain spe@aks which do not conflict with a normal
exploitation of the work or other subject matterdatio not unreasonably prejudice the
legitimate interest of the rightholders.

Whereas the catalogue of limitations and exceptionkided in EU law is exhaustive (no
other exceptions can be applied to the rights haised at EU levef), these limitations and
exceptions are often optioriglin the sense that Member States are free toctéflenational
legislation as many or as few of them as they widbreover, the formulation of certain of
the limitations and exceptions is general enougdite significant flexibility to the Member
States as to how, and to what extent, to implertiemh (if they decide to do so). Finally, it is
worth noting that not all of the limitations andceptions included in the EU legal framework

% Berne Convention for the Protection of Literarylartistic Works,http://www.wipo.int/treaties/en/ip/berne/
% Plus Directive 96/9/EC on the legal protectiordafabases; Directive 2009/24/EC on the legal ptioreof
computer programs, and Directive 92/100/EC on teight and lending right.

% Article 9(2) of the Berne Convention for the Puaiien of Literary and Artistic Works (1971); Artiel13 of
the TRIPS Agreement (Trade Related IntellectuapBriy Rights) 1994; Article 16(2) of the WIPO Perfeers
and Phonograms Treaty (1996); Article 9(2) of thB>@ Copyright Treaty (1996).

37 Other than the grandfathering of the exceptionsisfor importance for analogue uses existing in Mem
States at the time of adoption of Directive 2001FZ3(see, Art. 5(3)(0)).

% With the exception of certain limitations: (i) ime Computer Programs Directive, (ii) in the Datha
Directive, (i) Article 5(1) in the Directive 20029/EC and (iv) the Orphan Works Directive.
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for copyright are of equivalent significance in ipglterms and in terms of their potential
effect on the functioning of the Single Market.

In addition, in the same manner that the definitbbthe rights is territorial (i.e. has an effect

only within the territory of the Member State), tthefinition of the limitations and exceptions

to the rights is territorial too (so an act thatawered by an exception in a Member State "A"
may still require the authorisation of the righttel once we move to the Member

State "B"}°.

The cross-border effect of limitations and excampioalso raises the question of fair

compensation of rightholders. In some instancesnbe States are obliged to compensate
rightholders for the harm inflicted on them byraitation or exception to their rights. In other

instances Member States are not obliged, but mexdeleto provide for such compensation.

If a limitation or exception triggering a mechanigihfair compensation were to be given

cross-border effect (e.g. the books are used ligstiation in an online course given by an

university in a Member State "A" and the students ia a Member State "B") then there

would also be aneed to clarify which national latwould determine the level of that

compensation and who should pay it.

Finally, the question of flexibility and adaptabyjlis being raised: what is the best mechanism
to ensure that the EU and Member States’ regulaft@yeworks adapt when necessary
(either to clarify that certain uses are coveredahyexception or to confirm that for certain
uses the authorisation of rightholders is requi?e@he main question here is whether
a greater degree of flexibility can be introducedthe EU and Member States regulatory
framework while ensuring the required legal cettgimncluding for the functioning of the
Single Market, and respecting the EU's internatiobéigations.

21. Are there problems arising from the fact that moBmitations and exceptions
provided in the EU copyright directives are optidrfar the Member States?

{1 NO — Please explain

L’Union européenne n’est pas fondée sur un principe d’uniformisation, mais au contraire sur
le principe du respect de la diversité des cultures et des mécanismes démocratiques des
Etats membres. C'est la richesse de I'Union que de préserver les traditions culturelles
juridiques des Etats membres tout en offrant un cadre général permettant I'articulation de
celles-ci dans le respect des principes de subsidiarité et de proportionnalité.

En I’état, rien ne permet de penser que l'introduction d’un plus grand nombre d’exceptions
obligatoires dans le droit d’auteur européen aurait des conséquences positives. S’agissant
des industries du livre et de la presse on rappellera (Cf. réponse a la question 3) que la
question de la langue est majeure.

On citera en exemple le cas de la reprographie qui figure parmi les exceptions facultatives.
Ce mécanisme existe dans certains Etats membres (Allemagne, Belgique, par exemple) mais
pas dans d’autres. La France a adopté voici pres de 20 ans un mécanisme original de gestion

%9 Only the exception established in the recent QupNarks Directive (a mandatory exception to coplyrignd
related rights in the case where the rightholdeesrat known or cannot be located) has been giveross-
border effect, which means that, for instance, omdierary work — for instance a novel — is coesatl an
orphan work in a Member State, that same novel sleatonsidered an orphan work in all Member Statesb
can be used and accessed in all Member States.
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collective obligatoire. Dans les pays scandinaves, la gestion de cette exploitation fait I'objet
du mécanisme des licences collectives étendues et d’autres pays (Royaume Uni, par
exemple) n‘ont pas prévu de mécanisme spécifique et ce droit fait I'objet d’'une gestion
collective volontaire. Cette grande diversité n’a jamais soulevé de difficultés y compris pour
les échanges transfrontieres.

De fagon générale, la mise en ceuvre des exceptions dans les législations nationales est
encadrée par la condition du respect du test en trois étapes prévu par la Convention de
Berne et repris par la Directive 2001/29/EC du 22 mai 2001 qui, tout en s’imposant a
I’ensemble des Etats, permet aux différents législateurs de se conformer a leur propre cadre
juridique.

22.  Should some/all of the exceptions be made mandatong, if so, is there a need fqg
a higher level of harmonisation of such exceptions?

L] NO — Please explain

Dans le prolongement de nos développements concernant la question 21, il nous semble
plutot nécessaire de promouvoir les mécanismes adaptés de gestion des droits et, en
particulier, de faciliter I'exercice de la gestion collective dans le respect de la diversité des
modeles existants au sein de I'Union (gestion collective volontaire, gestion collective
obligatoire, licences collectives étendues).

Nous souhaitons également rappeler que les exceptions au droit d’auteur ne se justifient
gu’en cas d'impossibilité d’exercer le droit d’auteur ou en cas de carence d’un marché a
répondre aux besoins de la société.

23.  Should any new limitations and exceptions be addedt removed from the existin
catalogue?Please explain by referring to specific cases.

[Open question]

La question de I’évolution du droit d’auteur ne nous semble pas devoir étre abordée sous le
seul angle des exceptions, qu’il s’agisse d’en supprimer, d’en modifier ou d’en ajouter,
comme certains aiment a le faire croire. En particulier, il serait trompeur de le laisser croire
alors que sont fréqguemment en cause les politiques culturelles des Etats qui, sous la
contrainte budgétaire, se désengagent de ce secteur d’investissement.

Il nous semble au contraire nécessaire de favoriser les solutions élaborées par les parties
prenantes (programme ARROW qui n’est pas complétement mis en ceuvre, MoU sur les
ceuvres indisponibles, etc.). Les initiatives comme le programme Licences for Europe doivent
étre multipliées et suivies. On soulignera a cet égard que les résultats des différents groupes
de travail ont montré la volonté des ayants droit de trouver des solutions évolutives et
d’avenir, parfois contre la volonté des utilisateurs, a I’'exemple du groupe de travail 4 ou une
partie importante de ceux-ci a préféré la politique de la chaise vide et une discussion
parallele avec la Commission au dialogue avec toutes les parties prenantes.
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On ajoutera également que certaines exceptions existantes pour le secteur de la presse et
du livre (parodie, pastiche, caricature ou encore courte citation) peuvent étre utilisées pour
résoudre de nouvelles problématiques (ceuvres transformatives).

24. Independently from the questions above, is theren@ed to provide for a greate

degree of flexibility in the EU regulatory framewirfor limitations and exceptions?
{1 NO — Please explain why

Le caractere facultatif des exceptions et limitations offre un degré suffisant de flexibilité sous
le contrdle des juridictions nationales et de la Cour de Justice de I’'Union Européenne.

En particulier, la tentation de I'introduction de la notion américaine de « fair use » nous
parait une voie particulierement dangereuse parce qu’en totale opposition avec la plupart
des systemes juridiques européens (hors cas du Royaume-Uni). Elle aurait pour conséquence
de provoquer un déséquilibre total du droit d’auteur en Europe, favoriserait I'apparition de
contentieux paralysants et conduirait a une contraction inévitable des investissements dans
le secteur des industries culturelles, entrainant la destruction de nombreuses entreprises et
de tres nombreux emplois.

=

25. If yes, what would be the best approach to provideflexibility? (e.g. interpretation

by national courts and the ECJ, periodic revision$ the directives, interpretations by the

Commission, built-in flexibility, e.g. in the fornof a fair-use or fair dealing provision

open norm, etc.)? Please explain indicating what wieb be the relative advantages and

disadvantages of such an approach as well as itsgille effects on the functioning of th
Internal Market.

[Open question]

e

26. Does the territoriality of limitations and exceping, in your experience, constitute

a problem?
1 NO — Please explain why and specify which exceptiansare referring to

Au regard des droits gérés par le CFC, le caractere territorial des exceptions et limitations ne
souleve pas de probleme particulier. Cela est tout d’abord di au fait que les usages gérés
sont tres principalement le fait d’usagers nationaux utilisant des ceuvres majoritairement
frangaises dans le cadre de I'exception pédagogique. Par ailleurs, le CFC a complété son
répertoire frangais en recevant des mandats d’ayants droit du monde entier a travers
différents accords avec d’autres sociétés de gestion collective étrangeres.
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27. In the event that limitations and exceptions estsbled at national level were tp
have cross-border effect, how should the questidn“fair compensation” be addressed,
when such compensation is part of the exception®(evho pays whom, where?)

[Open question]

S’agissant de I’exception pédagogique, la compensation versée par le ministere de
I’Education nationale en France couvre également |'utilisation d’ceuvres étrangéres pour
lesquelles le CFC dispose d’un mandat. Les sommes revenant aux ayants droit de ces ceuvres
sont versées aux sociétés de gestion collective qui les représentent. L’hypothése
d’exceptions aux effets transfrontaliers n’est pas avérée jusqu‘a présent.

A. Access to content in libraries and archives

Directive 2001/29/EC enables Member States to atfie their national law a range of
limitations and exceptions for the benefit of palbfi accessible libraries, educational
establishments and museums, as well as archiviesplémented, these exceptions allow acts
of preservation and archivifftand enable on-site consultation of the works ahérasubject
matter in the collections of such institutiéhsThe public lending (under an exception or
limitation) by these establishments of physicaliespof works and other subject matter is
governed by the Rental and Lending Directive

Questions arise as to whether the current frameworkinues to achieve the objectives
envisaged or whether it needs to be clarified atatgd to cover use in digital networks. At
the same time, questions arise as to the effesuch a possible expansion on the normal
exploitation of works and other subject matter asdto the prejudice this may cause to
rightholders. The role of licensing and possiblanfework agreements between different
stakeholders also needs to be considered here.

1. Preservation and archiving

The preservation of the copies of works or othdsjesti-matter held in the collections of

cultural establishments (e.g. books, records, lons)i — the restoration or replacement of
works, the copying of fragile works - may involvgetcreation of another copy/ies of these
works or other subject matter. Most Member Statesige for an exception in their national

laws allowing for the making of such preservatiapies. The scope of the exception differs
from Member State to Member State (as regardsyie of beneficiary establishments, the
types of works/subject-matter covered by the exoapthe mode of copying and the number
of reproductions that a beneficiary establishmeay make). Also, the current legal status of
new types of preservation activities (e.g. harvestand archiving publicly available web

content) is often uncertain.

28. (a) [In particular if you are an institutional user:Have you experienced specific
problems when trying to use an exception to preseand archive specific works or other
subject matter in your collection?

“% Article 5(2)c of Directive 2001/29.
“L Article 5(3)n of Directive 2001/29.
“2 Article 5 of Directive 2006/115/EC.
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(b) [In particular if you are a right holder:]JHave you experienced problems with the use| by
libraries, educational establishments, museum ochives of the preservation exception?

LI NO

29. If there are problems, how would they best be sdRe
[Open question]

30. If your view is that a legislative solution is need, what would be its main
elements? Which activities of the beneficiary irtations should be covered and under
which conditions?

[Open question]

31. If your view is that a different solution is neededhat would it be?
[Open question]

2. Off-premises access to library collections

Directive 2001/29/EC provides an exception for tbasultation of works and other subject-
matter (consulting an e-book, watching a documghtara dedicated terminals on the
premises of such establishments for the purposes#arch and private study. The online
consultation of works and other subject-matter rehyq(i.e. when the library user is not on
the premises of the library) requires authorisaton is generally addressed in agreements
between universities/libraries and publishers. Sangeie that the law rather than agreements
should provide for the possibility to, and the ctiods for, granting online access to
collections.

32. (a) [In particular if you are an institutional user:Have you experienced specific
problems when trying to negotiate agreements witlghts holders that enable you to
provide remote access, including across borders,yaur collections (or parts thereof) fg
purposes of research and private study?

=

(b) [In particular if you are an end user/consumekHphve you experienced specific problems
when trying to consult, including across bordersprks and other subject-matter held in
the collections of institutions such as universie@nd national libraries when you are not
on the premises of the institutions in question?

(c) [In particular if you are aright holder:] Have you negotiated agreements with
institutional users that enable those institutiorts provide remote access, including acrc]ss
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borders, to the works or other subject-matter hretr collections, for purposes of researq
and private study?

[Open question]

Il existe aujourd’hui de nombreuses licences développées directement par les éditeurs, leurs
diffuseurs, voire la gestion collective. En France, certaines de ces licences sont négociées par
le Consortium de bibliotheques universitaires Couperin ou directement par les universités et
instituts de recherche concernés. Ces licences ont des champs d’autorisation variables, mais
elles permettent toutes des consultations a distance via divers systemes d’authentification.

On ajoutera que le CFC a accordé depuis les années 90 des licences au Centre National de la
Recherche Scientifique (CNRS) pour son service de fourniture de document a distance.

h

33. If there are problems, how would they best be sdie
[Open question]

34. If your view is that a legislative solution is need, what would be its mai
elements? Which activities of the beneficiary ingtions should be covered and und
which conditions?

[Open question]

35. If your view is that a different solution is needed@hat would it be?

[Open question]

Certains représentants des bibliotheques souhaitent [I'extension de « |’exception
bibliotheques » afin de permettre a celles-ci la numérisation et la mise en ligne gratuite
d’ceuvres protégées. Une telle situation n’est pas compatible avec le respect du test en trois
étapes et porterait gravement atteinte a I'exploitation normale des ceuvres en rendant
impossible leur exploitation commerciale, a moins de prévoir des niveaux de rémunération
des ayants droit qui seraient manifestement incompatibles avec les budgets des

—

112
—

bibliotheques.

3. E — lending

Traditionally, public libraries have loaned physicapies of works (i.e. books, sometimes

also CDs and DVDs) to their users. Recent techmodbgdevelopments have made
technically possible for libraries to provide usernsh temporary access to digital conte

such as e-books, music or films via networks. Urtder current legal framework, libraries
need to obtain the authorisation of the rights @ddo organise such e-lending activities.
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various Member States, publishers and librariescareently experimenting with different
business models for the making available of workge, including direct supply of e-books

to libraries by publishers or bundling by aggregato

36. (@) [In particular if you are alibrary:] Have you experienced specific probler
when trying to negotiate agreements to enable tlexonic lending (e-lending), including
across borders, of books or other materials heldywur collection?

(b) [In particular if you are an end user/consumekpve you experienced specific problern
when trying to borrow books or other materials efemically (e-lending), including across
borders, from institutions such as public librari@s

(c) [In particular if you are aright holder:] Have you negotiated agreements with librari
to enable them to lend books or other materialscéienically, including across borders?

[ YES — Please explain with specific examples

I NO
1 NO OPINION

37.  If there are problems, how would they best be sdie
[Open question]

The following two questions are relevant both e hoint (n° 3) and the previous one (n° 2).

38. [In particular if you are an institutional user:WWhat differences do you see in th
management of physical and online collections, inding providing access to you
subscribers? What problems have you encountered?

[Open question]

39. [In particular if you are a right holder:] What difference do you see betwe
libraries’ traditional activities such as on-premés consultation or public lending an
activities such as off-premises (online, at a dista) consultation and e-lending? Wha
problems have you encountered?

[Open question]

p—

=

L
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4. Mass digitisation

The term “mass digitisation” is normally used tdereto efforts by institutions such as
libraries and archives to digitise (e.g. scan)ehgre content or part of their collections with
an objective to preserve these collections andnally, to make them available to the public.
Examples are efforts by libraries to digitise nevisrm the early part of the $@entury or
whole collections of pictures of historical valdénis matter has been partly addressed at the
EU level by the 2011 Memorandum of UnderstandingolUYl on key principles on the
digitisation and making available of out of comneewmorks (i.e. works which are no longer
found in the normal channels of commerce), whichiming to facilitate mass digitisation
efforts (for books and learned journals) on theidas licence agreements between libraries
and similar cultural institutions on the one hamil @he collecting societies representing
authors and publishers on the offieProvided the required funding is ensured (digtten
projects are extremely expensive), the result o« MoU should be that books that are
currently to be found only in the archives of, fiastance, libraries will be digitised and made
available online to everyone. The MoU is based auantary licences (granted by Collective
Management Organisations on the basis of the mesdaey receive from authors and
publishers). Some Member States may need to emgistdtion to ensure the largest possible
effect of such licences (e.g. by establishing gidiation a presumption of representation of
a collecting society or the recognition of an “exted effect” to the licences grant&d)

40. [In particular if you are an institutional usegngaging or wanting to engage in mass
digitisation projects, a right holder, a collectivdanagement organisationVould it be
necessary in your country to enact legislation tosere that the results of the 2011 Mol
(i.e. the agreements concluded between libraried asollecting societies) have a cross-
border effect so that out of commerce works candoeessed across the EU?

[ YES - Please explain why and how it could best beexetui

En France, la loi du 1" mars 2012 a instauré un mécanisme de gestion collective pour les
livres indisponibles du XXéme siecle qui est entrée en vigueur le 21 mars 2013. Ce dispositif
permet aux ayants droit de sortir du mécanisme de gestion collective et leur permet soit de
procéder directement a I'exploitation des livres en question et, dans le seul cas des auteurs,
de s’opposer a toute exploitation.

Ce dispositif demeure toutefois unique, a I’exception du dispositif adopté en Allemagne en
2013. Les difficultés rencontrées pour la mise en ceuvre du dispositif en France ont montré,
tout comme I'absence d’autre programme de ce type a travers I'Europe, que le principal
obstacle est le manque de budgets publics a consacrer a ce type de projets et non des
difficultés liées au droit d’auteur.

4 You wil find more information about his MoU on hea following website:

http://ec.europa.eul/internal_market/copyright/ost@mmerce/index_en.htm

“ France and Germany have already adopted legislatiback the effects of the MoU. The French a@I(h°
2012-287 du ler mars 2012 relative a I'exploitatiomérique des livres indisponibles du xxe siéfdegsees
collective management, unless the author or pulligh question opposes such management. The Gexatan
(Gesetz zur Nutzung verwaister und vergriffener kéarnd einer weiteren Anderung des Urheberrechiszes
vom 1. Oktober 2013) contains a legal presumptiorepresentation by a collecting society in relatio works
whose rightholders are not members of the collgdioriety.
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41. Would it be necessary to develop mechanisms, beyhude already agreed fa
other types of content (e.g. for audio- or audicsual collections, broadcasters’ archives)?

[ NO OPINION

=

B. Teaching

Directive 2001/29/E® enables Member States to implement in their natidegislation
limitations and exceptions for the purpose of tlason for non-commercial teaching. Such
exceptions would typically allow a teacher to uaetpof or full works to illustrate his course,
e.g. by distributing copies of fragments of a boolof newspaper articles in the classroom or
by showing protected content on a smart board withaving to obtain authorisation from
the right holders. The open formulation of thist{opal) provision allows for rather different
implementation at Member States level. The implaaten of the exception differs from
Member State to Member State, with several MembateS providing instead a framework
for the licensing of content for certain educationaes. Some argue that the law should
provide for better possibilities for distance laaghand study at home.

42. (@) [In particular if you are an end user/consumer or iastitutional user:]Have you
experienced specific problems when trying to userkgsoor other subject-matter for
illustration for teaching, including across borde®s

(b) [In particular if you are a right holder;]Have you experienced specific problems
resulting from the way in which works or other sudgt-matter are used for illustration fo
teaching, including across borders?

-

La formulation de la question nous oblige a répondre de deux fagons.

] YES — Please explain

La notion méme « d’illustration de I'enseignement » est cause d’incertitude et d’insécurité
juridique. Cette notion a en effet été introduite dans la Directive2001/29/EC du 22 mai 2001
alors que dans de nombreux Etats membres les sociétés de gestion collective, a I'instar du
CFC, avaient mis en place des mécanismes contractuels pour autoriser les reproductions
d’ceuvres protégées de la presse et du livre, en particulier sous forme de reprographie,
nécessaires aux secteurs de I'enseignement et de la recherche.

Si les accords sur la reprographie n’ont pas été remis en cause, il n’en demeure pas moins
que la notion d’illustration a tendance a étre interprétée de fagon trés extensive par le
monde éducatif, en particulier en France par le ministére de I'Education nationale. Celui-ci
tend ainsi a considérer que « 'utilisation a des fins d’illustration » peut couvrir la production
de ressources pour le secteur éducatif.

“ Article 5(3)a of Directive 2001/29.
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Or, il est illusoire et dangereux de penser que le ministére de I'Education nationale, les
établissements ou certains enseignants motivés peuvent produire, a eux seuls, I'ensemble
des supports et ressources pédagogiques.

C’est pourquoi, il importe de rappeler que I'intention d’une exception pédagogique au droit
d’auteur est de faciliter I'acte d’enseignement, c’est-a-dire la relation entre le professeur et
les éléves/étudiants directement concernés par I’enseignement que celui-ci délivre.

Il est essentiel que le cadre juridigue européen préserve la diversité et le dynamise d’un

marché de la production éditoriale dédiée au secteur éducatif dont la qualité est reconnue
en France comme a I'étranger.

I NO

Les éditeurs scolaires et universitaires proposent des licences pour I'acquisition de leurs
contenus numériques qui permettent, le plus souvent une consultation a distance, y compris
depuis I'étranger. Cela étant, c’est avant tout I'enseignement supérieur et la recherche qui
sont concernés, car les usages transfrontaliers concernant I'enseignement du premier et du
second degré sont par construction réduits en raison de la spécificité des programmes
scolaires propres a chaque Etat membre de I’Union européenne.

Par ailleurs, dans le cadre des accords conclus entre le CFC et le ministére de I’Education
nationale, les enseignants, éléves, étudiants et chercheurs peuvent utiliser des extraits
d’ceuvres relevant de I'exception pédagogique sans autorisation des ayants droit. Soulignons
que ces accords couvrent également l'utilisation des « ceuvres congues a des fins
pédagogiques »* (OCFP) qui sont exclues du champ de |'exception pédagogique (comme en
Allemagne), afin de ne pas porter préjudice aux ayants droit donc le secteur éducatif
constitue le marché premier.

Ces accords visent des usages numériques sur un réseau sécurisé, lequel peut étre accessible
a distance, y compris de I'étranger. Ce type de besoin n’a toutefois pas été signalé jusqu’a
présent.

* Ces ceuvres sont exclues de |'exception pédagogique pour permettre le respect du test en trois étapes puisque leur marché quasi unique
est celui des établissements d’enseignement et de recherche. L'inclusion de ces ceuvres dans le champ de I'exception aurait entrainé une
atteinte a I'exploitation normale de I'ceuvre, ce qu’exclut ledit test.

43.  If there are problems, how would they best be sdie

[Open question]
La clarification de la notion « d’illustration de I’enseignement », en précisant qu’elle ne
couvre pas la production de ressources pédagogiques doit avoir lieu au niveau européen.
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44. What mechanisms exist in the market place to fdeile the use of content for

illustration for teaching purposes? How successhire they?

[Open question]

Comme nous l'avons indiqué dans nos réponses aux questions 32 et 42, les éditeurs, en
particulier dans le secteur scientifique, proposent de tres nombreuses licences pour I'acces
aux revues et aux livres. Ces offres sont complétées par les accords conclus avec les sociétés
de gestion collective qui couvrent a la fois le champ de I'exception pédagogique et des
usages hors du champ de celle-ci.

En France, ces accords existent depuis 2006 et ont été régulierement renouvelés, méme si
les ayants droit doivent déplorer la faiblesse des rémunérations accordées du fait du
manqgue de moyens budgétaires. Ces accords couvrent des ceuvres francgaises ainsi que des
ceuvres étrangeres (ces derniéres correspondent a environ 15 % des usages) qui
représentent des dizaines de milliers de revues et un nombre considérable de livres.

Les ayants droit ont en outre proposé que ces usages fassent I'objet d’un dispositif de
gestion collective obligatoire dans le prolongement du mécanisme mis en place depuis pres
de 20 ans pour la reprographie. Cette solution n’a pas été acceptée jusqu’a présent par le
gouvernement frangais qui craint des conséquences budgétaires importantes, alors que
cette solution aurait surtout pour conséquence de simplifier singulierement la situation des
enseignants®.

* Sans gestion collective obligatoire, les enseignants doivent s’assurer que les ceuvres qu’ils souhaitent utiliser font partie du répertoire des
accords.

45. If your view is that a legislative solution is need, what would be its mai
elements? Which activities of the beneficiary instions should be covered and under wh
conditions?

[Open question]

46.  If your view is that a different solution is needegdhat would it be?

[Open question]

L’Union européenne doit promouvoir le développement d’un véritable marché du
numérique pédagogique et inciter les Etats membres & mettre en ceuvre les moyens,
notamment budgétaires, indispensables a ce développement. La quasi-totalité des faibles
moyens budgétaires alloués actuellement ne peut pas continuer de bénéficier aux seuls
fournisseurs de matériels et d’outils technologiques au détriment des créateurs et

producteurs des contenus.
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C. Research

Directive 2001/29/E® enables Member States to choose whether to impleinetheir
national laws a limitation for the purpose of namunercial scientific research. The open
formulation of this (optional) provision allows farather different implementations at
Member States level.

47. (@) [In particular if you are an end user/consumer ar iastitutional user:]Have you
experienced specific problems when trying to userkgoor other subject matter in th
context of research projects/activities, includigross borders?

D

(b) [In particular if you are a right holder;]Have you experienced specific problems
resulting from the way in which works or other sudgt-matter are used in the context pf
research projects/activities, including across berd?

I NO

Voir notre réponse a la question 42 qui s’applique également au secteur de la recherche.

48.  If there are problems, how would they best be sdRe
[Open question]

49. What mechanisms exist in the Member States to féaié the use of content for
research purposes? How successful are they?

[Open question]

Les licences directes proposées par les éditeurs ou leurs diffuseurs (ex. Cairn.info) et les
licences proposées dans le cadre de la gestion collective permettent de couvrir I'ensemble
des besoins.

Le probléme majeur ne se situe pas sur le terrain du droit d’auteur, mais sur le terrain des
budgets en particulier concernant les bibliotheques universitaires qui n’ont parfois plus les
moyens de maintenir le niveau de leurs abonnements*.

*http://www2.biusante.parisdescartes.fr/wordpress/index.php/contraintes-budgetaires-desabonnements-2014/

D. Disabilities

Directive 2001/29/E¢’ provides for an exception/limitation for the beneff people with

a disability. The open formulation of this (optidnarovision allows for rather different
implementations at Member States level. At EU amtdrhational level projects have been
launched to increase the accessibility of works atiter subject-matter for persons with

“% Article 5(3)a of Directive 2001/29.
“" Article 5 (3)b of Directive 2001/29.
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disabilities (notably by increasing the number dadrké published in special formats and
facilitating their distribution across the Europdamion)*®,

The Marrakesh Treaty has been adopted to facilitate access to publigleekls for persons
who are blind, visually impaired, or otherwise prilisabled. The Treaty creates a mandatory
exception to copyright that allows organisationstfe blind to produce, distribute and make
available accessible format copies to visually imgzhpersons without the authorisation of
the rightholders. The EU and its Member States regeted work to sign and ratify the
Treaty. This may require the adoption of certaiavmions at EU level (e.g. to ensure the
possibility to exchange accessible format copiessacborders).

50. (a)[In particular if you are a person with a disabilibr an organisation representing
persons with disabilities:;Have you experienced problems with accessibility cantent,
including across borders, arising from Member Statémplementation of this exception?

(b) [In particular if you are an organisation providinggervices for persons with disabilities:
Have you experienced problems when distributing/ecommicating works published in
special formats across the EU?

ed

(c) [In particular if you are a right holder:]Have you experienced specific problems
resulting from the application of limitations or eeptions allowing for the
distribution/communication of works published in spial formats, including across
borders?

I NO

4

Concernant le livre, les éditeurs sont déja fortement investis dans la mise en ceuvre de
I’exception « handicap », qui bénéficie aux personnes affectées d’un handicap a travers 70
associations agréées, dont 26 de niveau 2* via leur participation a Platon (Plateforme
sécurisée de Transfert des Ouvrages Numeériques), la plateforme d’accés mise en ceuvre par
la Bibliothéque nationale de France (BnF).

Afin de faciliter la transcription par des organismes d’adaptation, donc la mise a disposition
rapide des documents a leurs bénéficiaires handicapés, le Syndicat National de I’Edition
recommande aux éditeurs de transmettre les fichiers en format structuré (XML, ePub, etc.).

En outre, les éditeurs ont mis en place des solutions concrétes permettant un acces
transfrontalier a leurs ceuvres déja adaptées grace a des intermédiaires de confiance : le
projet-pilote TIGAR (Trusted Intermediary Global Accessible Resources), auquel participent
de nombreux groupes d’édition frangais, permet déja la circulation d’ceuvres adaptées entre
20 pays. lIs soutiennent également le projet européen ETIN (European Trusted Intermediary
Network) qui promeut la création de guichets nationaux uniques pour accorder des
permissions quant a lI'exportation de ces ceuvres adaptées, mais patit d’'un manque de
financements européens.

“8 The European Trusted Intermediaries Network (ETtB8ulting from a Memorandum of Understanding
between representatives of the right-holder comtyujpiublishers, authors, collecting societies) artdrested
parties such as associations for blind and dyslexic persons
(http://ec.europa.eu/internal _market/copyright/atities/access/index_en.htmand the Trusted Intermediary
Global Accessible Resources (TIGAR) project in WIP@p://www.visionip.org/portal/ei/

9 Marrakesh Treaty to Facilitate Access to Publisiéarks by Visually Impaired Persons and Personé wit
Print Disabilities, Marrakesh, June 17 to 28 2013.
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A la suite de I'adoption du Traité de Marrakech par I'Organisation Mondiale de la Propriété
Intellectuelle (OMPI), il est essentiel d’insister sur son caractére spécifique et de réitérer
I’engagement des éditeurs a fournir des ceuvres accessibles disponibles dans le commerce et
a travailler a des solutions basées sur la coopération (poursuite du projet TIGAR et réflexion
sur la gestion collective obligatoire de la circulation transfrontiére des ceuvres adaptées).

Concernant la presse, depuis septembre 2013, le CFC met a la disposition de la BnF les
ressources de sa propre plateforme de distribution de contenus de presse**.

* Habilitées a demander les fichiers sources des éditeurs via Platon (Plateforme sécurisée de Transfert des Ouvrages Numériques), la
plateforme d’acces mise en ceuvre par la Bibliotheque nationale de France.

**http://www.cfcopies.com/medias/actualites/actuhandicap

51. If there are problems, what could be done to impeaaccessibility?
[Open question]

52. What mechanisms exist in the market place to faeile accessibility to content?
How successful are they?

[Open question]

Les différentes initiatives mentionnées dans notre réponse a la question 50 doivent étre
développées et concrétisées en étant complétées par des licences proposées par les sociétés
de gestion collective (a I’étude au CFC) pour les échanges transfrontiéres.

E. Text and data mining

Text and data mining/content mining/data analyficze different terms used to describe
increasingly important techniques used in particblaresearchers for the exploration of vast
amounts of existing texts and data (e.g., journaéd) sites, databases etc.). Through the use
of software or other automated processes, an asat/snade of relevant texts and data in
order to obtain new insights, patterns and trends.

The texts and data used for mining are either yraetessible on the internet or accessible
through subscriptions to e.g. journals and per@mdi¢hat give access to the databases of
publishers. A copy is made of the relevant text$ data (e.g. on browser cache memories or
in computers RAM memories or onto the hard diskaotomputer), prior to the actual
analysis. Normally, it is considered that to mimetected works or other subject matter, it is
necessary to obtain authorisation from the rightléxs for the making of such copies unless
such authorisation can be implied (e.g. contentessible to general public without
restrictions on the internet, open access).

% For the purpose of the present document, the ‘texhand data mining” will be used.
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Some argue that the copies required for text atal méning are covered by the exception for
temporary copies in Article 5.1 of Directive 2008/2C. Others consider that text and data
mining activities should not even be seen as cavbrecopyright. None of this is clear, in
particular since text and data mining does not isbraly of a single method, but can be
undertaken in several different ways. Importantsjoes also remain as to whether the main
problems arising in relation to this issue go beloapyright (i.e. beyond the necessity or not
to obtain the authorisation to use content) anateelather to the need to obtain “access” to
content (i.e. being able to use e.g. commerciallueges).

A specific Working Group was set up on this issndhe framework of the "Licences for
Europe" stakeholder dialogue. No consensus watiedaamong participating stakeholders
on either the problems to be addressed or thetseditlthe same time, practical solutions to
facilitate text and data mining of subscriptiondxsscientific content were presented by
publishers as an outcome of “Licences for Eurdbeh the context of these discussions,
other stakeholders argued that no additional lieershould be required to mine material to
which access has been provided through a subseriigreement and considered that
a specific exception for text and data mining sbdog introduced, possibly on the basis of
a distinction between commercial and non-commercial

53. (a)[In particular if you are an end user/consumer ar iastitutional user:]JHave you
experienced obstacles, linked to copyright, wheyirig to use text or data mining methods,
including across borders?

(b) [In particular if you are a service provideriHave you experienced obstacles, linked| to
copyright, when providing services based on texidata mining methods, including across
borders?

(c) [In particular if you are a right holder:]Have you experienced specific problems
resulting from the use of text and data mining irelation to copyright protected content,
including across borders?

1 NO — Please explain

On soulignera tout d’abord que le « text and data mining » (TDM) a fait et fait 'objet de
nombreux travaux (Groupe de travail dédié dans le cadre de « Licences for Europe », mission
dédiée du Conseil Supérieur de la Propriété Littéraire et Artistique [CSPLA] en France,
travaux préparatoires a la réforme du copyright au Royaume-Uni, travaux de I'association
internationale des éditeurs Scientifiques, Techniques et Médicaux* [STM] notamment). A
ces différentes occasions, les ayants droits de I'écrit ont fait part de leur souhait de voir le
TDM se développer et de leur intention de proposer des solutions la ou le droit d’auteur est
en jeu.

On soulignera également la variété des activités et des acteurs de TDM: ils peut s’agir
d’éditeurs qui enrichissent leur contenus, de chercheurs qui souhaitent identifier des
informations ou encore de prestataires de services qui développent des services ou des
produits basés sur cette activité. En outre, certaines activités de TDM supposent la

*1 See the document “Licences for Europe — ten pketlgéring more content online™
http://ec.europa.eu/internal_market/copyright/damsices-for-europe/131113 ten-pledges _en.pdf
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reproduction et/ou le stockage des ceuvres tandis que certaines autres techniques ne
recourent pas a ces actions.

Ces éléments et le fait que certaines activités de TDM peuvent passer rapidement de la
sphere de la recherche a la sphere commerciale, voire concerner les deux simultanément,
incitent a rechercher des solutions souples et non figées qui permettent d’apporter des
réponses adaptées aux différents types de TDM.

Des solutions contractuelles, individuelles ou collectives, doivent donc étre favorisées et la
tentation de I'exception rejetée. Il serait en effet inéquitable que les acteurs commerciaux
de ce secteur (en France quelques dizaines d’entreprises) génerent leur propre valeur par
I'utilisation des contenus de tiers, sans autorisation ni rémunération de ceux-ci.

Le CFC travaille actuellement, en particulier avec les éditeurs de presse en ligne, a
I’élaboration de licences a destination de ce type d‘acteurs.

* http://www.stm-assoc.org/text-and-data-mining-stm-statement-sample-licence/

54. If there are problems, how would they best be sdRe
[Open question]

55. If your view is that a legislative solution is need, what would be its mai
elements? Which activities should be covered andienwhat conditions?

[Open question]

56. If your view is that a different solution is needegdhat would it be?

[Open question]
Voir notre réponse a la question 53.

57.  Are there other issues, unrelated to copyright, tr@nstitute barriers to the use
text or data mining methods?
[Open question]

Les activités de TDM peuvent soulever des problemes d’ordre technique pour I'accés aux
données qui ne relevent pas du droit d’auteur ainsi que des questions relatives a la
protection des données personnelles qui ne sauraient étre traités par le biais d’'une
exception au droit exclusif de I'auteur, alors que des dispositifs contractuels sont adaptés
pour les résoudre cas par cas.
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F.  User-generated content

Technological and service developments mean thetens can copy, use and distribute
content at little to no financial cost. As a conseace, new types of online activities are
developing rapidly, including the making of so-edll“user-generated content”. While users
can create totally original content, they can digke one or several pre-existing works,
change something in the work(s), and upload theltres the Internet e.g. to platforms and
blogs?. User-generated content (UGC) can thus cover thdifioation of pre-existing works
even if the newly-generated/"uploaded” work doet mexessarily require a creative effort
and results from merely adding, subtracting or @issiog some pre-existing content with
other pre-existing content. This kind of activitg not “new” as such. However, the
development of social networking and social mediessthat enable users to share content
widely has vastly changed the scale of such ads/idnd increased the potential economic
impact for those holding rights in the pre-existiugrks. Re-use is no longer the preserve of
a technically and artistically adept elite. Withethpossibilities offered by the new
technologies, re-use is open to all, at no cosis T turn raises questions with regard to
fundamental rights such the freedom of expressimhtlae right to property.

A specific Working Group was set up on this issndhe framework of the "Licences for
Europe” stakeholder dialogue. No consensus wahedaamong participating stakeholders
on either the problems to be addressed or thetsesul even the definition of UGC.
Nevertheless, a wide range of views were preseasetb the best way to respond to this
phenomenon. One view was to say that a new excejstioeeded to cover UGC, in particular
non-commercial activities by individuals such asnbming existing musical works with
videos, sequences of photos, etc. Another viewthatsno legislative change is needed: UGC
is flourishing, and licensing schemes are incraefgiavailable (licence schemes concluded
between rightholders and platforms as well as mlicences concluded between rightholders
and the users generating the content. In any epeadttical solutions to ease user-generated
content and facilitate micro-licensing for smalletss were pledged by rightholders across
different sectors as a result of the “LicencesHarope” discussiona

58. (@) [In particular if you are an end user/consumeHpve you experienced problenhs
when trying to use pre-existing works or other sabj matter to disseminate new content pn
the Internet, including across borders?

(b) [In particular if you are a service providerfiave you experienced problems when users
publish/disseminate new content based on the pristexg works or other subject-matter
through your service, including across borders?

(c) [In particular if you are a right holder:]Have you experienced problems resulting frgm
the way the users are using pre-existing works dher subject-matter to disseminate new
content on the Internet, including across borders?

LI NO

%2 A typical example could be the “kitchen” or “weddl’ video (adding one's own video to a pre-exissognd
recording), or adding one's own text to a pre-exgsphotograph. Other examples are “mash-ups” (htentwo
sound recordings), and reproducing parts of joistialwork (report, review etc.) in a blog.

%3 See the document “Licences for Europe — ten pketléring more content online™:
http://ec.europa.eu/internal_market/copyright/damsices-for-europe/131113 ten-pledges _en.pdf
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59. (@) [In particular if you are an end user/consumer orright holder:] Have you
experienced problems when trying to ensure that therk you have created (on the basis
pre-existing works) is properly identified for omie use? Are proprietary systems sufficie
in this context?

(b) [In particular if you are a service provider:po you provide possibilities for users th
are publishing/disseminating the works they haveeated (on the basis of pre-existin
works) through your service to properly identifygbe works for online use?

[ NO OPINION

60. (@) [In particular if you are an end user/consumer orright holder):] Have you
experienced problems when trying to be remunerafed the use of the work you hay|
created (on the basis of pre-existing works)?

(b) [In particular if you are a service provideriPo you provide remuneration schemes f
users publishing/disseminating the works they hasteated (on the basis of pre-existin
works) through your service?

[ NO OPINION

61. If there are problems, how would they best be sdRe
[Open question]

62. If your view is that a legislative solution is need, what would be its mai
elements? Which activities should be covered andienwhat conditions?

[Open question]

63. If your view is that a different solution is neededhat would it be?

[Open question]

Les travaux du Groupe de travail dédié dans le cadre de “Licences for Europe” ont bien mis
en évidence certaines des difficultés existant pour traiter les questions que soulevent les
ceuvres transformatives.

On doit toutefois constater que ces usages ne sont pas dépourvus de cadre juridique. En
effet, il existe dans les législations européennes, notamment en France, des dispositions
relatives aux ceuvres dérivées et des exceptions qui peuvent trouver matiere a s’appliquer
en dispensant certains usages de I'autorisation préalable de Il'auteur d’une ceuvre
préexistante (exception de courte citation, exception pour parodie, pastiche ou caricature).

of
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On soulignera également que des solutions de gestion (information sur les usages autorisés
ou les démarches a accomplir pour obtenir l'autorisation souhaitée, identification des
ceuvres et des ayants droit, solutions d’autorisation automatisées) sont en cours de
développement ou d’étude par les ayants droit et les sociétés de gestion collective.

Une autre question s’avere complexe a traiter: celle de la frontiere entre les usages
individuels non-marchands et les autres qui peut s’avérer complexe a tracer (exemple des
blogs individuels financés par la publicité ou qui se professionnalisent).

Il s’avererait donc trés complexe de légiférer sans prendre le risque d’adopter un cadre par
trop rigide ou inadapté a I’évolution des offres technologiques et des usages qui est
permanente.

V. Private copying and reprography

Directive 2001/29/EC enables Member States to implg in their national legislation
exceptions or limitations to the reproduction rigbht copies made for private use and
photocopying”. Levies are charges imposed at national levelamulg typically used for such
purposes (blank media, recording equipment, ph@ying machines, mobile listening
devices such as mp3/mp4 players, computers, eiih)awiew to compensating rightholders
for the harm they suffer when copies are made withibieir authorisation by certain
categories of persons (i.e. natural persons matapies for their private use) or through use
of certain technique (i.e. reprography). In thatteat, levies are important for rightholders.

With the constant developments in digital techng|dje question arises as to whether the
copying of files by consumers/end-users who havehased content online - e.g. when a
person has bought an MP3 file and goes on to starkiple copies of that file (in her
computer, her tablet and her mobile phone) - alggers, or should trigger, the application of
private copying levies. It is argued that, in sarases, these levies may indeed be claimed by
rightholders whether or not the licence fee paidh®yservice provider already covers copies
made by the end user. This approach could potgntedd to instances of double payments
whereby levies could be claimed on top of servicwiders’ licence fees>®

There is also an on-going discussion as to theiggian or not of levies to certain types of
cloud-based services such as personal lockersrsoma video recorders.

> Article 5. 2)(a) and (b) of Directive 2001/29.

%5 Communication "Unleashing the Potential of Clowhiuting in Europe”, COM(2012) 529 final.

* These issues were addressed in the recommendafidfisAnténio Vitorino resulting from the mediaticon
private copying and reprography levies. You cansotinthese recommendations on the following website
http://ec.europa.eu/internal_market/copyright/dees/ reform/130131 _levies-vitorino-
recommendations_en.pdf
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64. In your view, is there a need to clarifg at the Elevel the scope and application
the private copying and reprography exceptidhi the digital environmer®

L1 NO — Please explain

En France, le droit de reprographie ne reléve pas d’une exception au droit d’auteur. Il fait
néanmoins I'objet, depuis prés de 20 ans, d’'un mode de gestion spécifique, la gestion
collective obligatoire qui organise |'exercice du droit exclusif et qui est mis en ceuvre par le
CFC. Ce régime de gestion ne concerne que les usages collectifs et aucune rémunération
n’existe au titre de la copie privée par reprographie. Une telle rémunération n’a jamais été
demandée par les ayants droit en raison du caractére extrémement marginal de ce type de
copies.

La copie privée numérique fait I'objet d’une exception dans la législation francaise qui donne
lieu a la perception d’'une redevance sur les supports d’enregistrement, dispositif qui
satisfait les ayants droit. Ce mécanisme est mis en ceuvre par la société de gestion collective
Copie France, elle-méme mandatée par I'ensemble des sociétés de gestion collective de tous
les secteurs concernés. Le CFC participe a cette gestion en percevant aupres de Copie France
la part de la rémunération au titre de la copie privée qui revient aux éditeurs de presse et
procede a sa répartition entre eux.

65. Should digital copies made by end users for privagerposes in the context g
a service that has been licensed by rightholdensd avhere the harm to the rightholder i
minimal, be subject to private copying levie&?

] YES — Please explain
{1 NO — Please explain

L’arrét de la Cour de Justice de I'union Européenne rendu dans I'affaire VG WORT (C-457/11
to C-460/11) conduit a apporter ces deux réponses en ce qu’il admet la coexistence d’une

(2=

compensation et d’'une rémunération prévue par une licence.

66. How would changes in levies with respect to the liggiion to online services (e.d.
services based on cloud computing allowing, fostance, users to have copies on different

devices) impact the development and functioningnefv business models on the one h
and rightholders’ revenue on the other?

[Open question]

67. Would you see an added value in making levieshlesion the invoices for product

nd

(2]

subject to levies?

" Art. 5.2(a) and 5.2(b) of Directive 2001/29/EC.
%8 This issue was also addressed in the recommendaifdVir Antonio Vitorino resulting from the media on
private copying and reprography levies
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[| YES — Please explain

Un tel dispositif a été adopté en France par la loi du 20 décembre 2011 relative a la copie
privée et qui impose de porter a la connaissance de l'acquéreur le montant de la
rémunération sur les lieux de vente du support. Le Décret n° 2013-1141 du 10 décembre
2013 relatif a l'information des acquéreurs de supports d’enregistrement soumis a la
rémunération pour copie privée organise I'information du consommateur qui sera mise en
vigueur a partir du 1* avril 2014.

Il serait effectivement utile que, dans les pays qui ont adopté ce systeme de rémunération
pour copie privée, le consommateur soit informé dans des conditions semblables.

Diverging national systems levy different produatsl apply different tariffs. This results

in

obstacles to the free circulation of goods andisesvin the Single Market. At the same time,
many Member States continue to allow the indiscrate application of private copying
levies to all transactions irrespective of the perto whom the product subject to a levy is

sold (e.g. private person or business). In thatecxdnnot all Member States have ex a

nte

exemption and/or ex post reimbursement schemeshwdaald remedy these situations and

reduce the number of undue paymé&hts

68. Have you experienced a situation where a cross-fordransaction resulted in
undue levy payments, or duplicate payments of tame levy, or other obstacles to the fr
movement of goods or services?

1 NO — Please explain

Le dispositif frangais en matiére de copie privée comporte un systeme de remboursement de
la rémunération lorsque le support est exporté hors du territoire. Le mécanisme est en fait
double.

En effet, la rémunération pour copie privée n'est pas pergue pour les supports importés en
France puis réexportés directement par I'importateur sans qu'ils aient été mis en circulation
sur le territoire frangais, en application a larticle L.311-4 du code de la propriété
intellectuelle (CPI) qui déclenche le versement de la rémunération par I'importateur ou le
fabricant lors de la mise en circulation en France des supports assujettis, puisque le fait
générateur de la rémunération — la mise en circulation sur le territoire frangais — fait alors
défaut.

Par ailleurs, le remboursement de la rémunération est effectué pour les supports importés
puis mis en circulation sur le territoire francais et ensuite exportés hors du territoire. Copie
France, la société de gestion qui percoit la rémunération rembourse alors celle-ci sur

présentation des justificatifs attestant de I'exportation effective des supports.

* This issue was also addressed in the recommendaifaVr Antonio Vitorino resulting from the media on
private copying and reprography levies.
® This issue was also addressed in the recommendaifdVir Antonio Vitorino resulting from the media on
private copying and reprography levies.
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Ce mécanisme pourrait étre aisément généralisé.

69. What percentage of products subject to a levy ikldo0 persons other than natura
persons for purposes clearly unrelated to privatepging? Do any of those transactions
result in undue payments? Please explain in detdile example you provide (type
products, type of transaction, stakeholders, etc.).

O
=

[Open question]

70.  Where such undue payments arise, what percentageaife do they affect? To what
extent could a priori exemptions and/or ex postmdiursement schemes existing in some
Member States help to remedy the situation?

[Open question]

71. If you have identified specific problems with theurcent functioning of the levy
system, how would these problems best be solved?

[Open question]

V. Fair remuneration of authors and performers

The EU copyright acquis recognises for authors @erformers a number of exclusive rights
and, in the case of performers whose performaneedid@ed in phonograms, remuneration
rights. There are few provisions in the EU copyrilglv governing théransferof rights from
authors or performers to produc&rer determining who the owner of the rights is whiee
work or other subject matter is created in the exnof an employment contrd&t This is an
area that has been traditionally left for Membeait&t to regulate and there are significant
differences in regulatory approaches. Substaniifdérdnces also exist between different
sectors of the creative industries.

Concerns continue to be raised that authors aridrpeers are not adequately remunerated, in
particular but not solely, as regards online expt@mn. Many consider that the economic
benefit of new forms of exploitation is not beirgjrly shared along the whole value chain.
Another commonly raised issue concerns contractuattices, negotiation mechanisms,
presumptions of transfer of rights, buy-out clauaed the lack of possibility to terminate

®1 See e.g. Directive 92/100/EEC, Art.2(4)-(7).
%2 See e.g. Art. 2.3. of Directive 2009/24/EC, ArbfDirective 96/9/EC.
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contracts. Some stakeholders are of the opinionrthes at national level do not suffice to
improve their situation and that action at EU leigatecessary.

72.  [In particular if you are an author/performer:] Wat is the best mechanism (or
combination of mechanisms) to ensure that you reeean adequate remuneration for the
exploitation of your works and performances?

[Open question]

73. Is there a need to act at the EU level (for instanto prohibit certain clauses in
contracts)?

1 YES - Please explain

L NO OPINION

74. If you consider that the current rules are not effeve, what would you suggest 1o
address the shortcomings you identify?

[Open question]

VI. Respect for rights

Directive 2004/48/EE® provides for a harmonised framework for the ciiforcement of
intellectual property rights, including copyrighhda related rights. The Commission has
consulted broadly on this t&%t Concerns have been raised as to whether someés of i
provisions are still fit to ensure a proper resgectcopyright in the digital age. On the one
hand, the current measures seem to be insuffitseteal with the new challenges brought by
the dissemination of digital content on the intérmmn the other hand, there are concerns
about the current balance between enforcement @yright and the protection of
fundamental rights, in particular the right for avpte life and data protection. While it
cannot be contested that enforcement measureddshbways be available in case of
infringement of copyright, measures could be prepdo® strengthen respect for copyright

%3 Directive 2004/48/EC of the European Parliament ahthe Council of 29 April 2004 on the enforcernen
of intellectual property rights.

% you will find more information on the following vbsite:
http://ec.europa.eu/internal_market/iprenforcenudrgctive/index_en.htm
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when the infringed content is used for a commemimpos€®. One means to do this could be
to clarify the role of intermediaries in the IPrias$tructur&®. At the same time, there could be
clarification of the safeguards for respect of atévlife and data protection for private users.

75.  Should the civil enforcement system in the EU bendered more efficient for
infringements of copyright committed with a comm@ktpurpose?

[ NO OPINION

76. In particular, is the current legal framework cleaenough to allow for sufficient
involvement of intermediaries (such as Internet s&e providers, advertising broker
payment service providers, domain name registrags;.) in inhibiting online copyright
infringements with a commercial purpose? If not, @whmeasures would be useful to foster
the cooperation of intermediaries?

UJ

[Open question]

77. Does the current civil enforcement framework ensutkat the right balance is
achieved between the right to have one’s copyrigtgpected and other rights such as the
protection of private life and protection of persahdata?

[ NO OPINION

VII. Asingle EU Copyright Title

The idea of establishing a unified EU Copyright&lias been present in the copyright debate
for quite some time now, although views as to therite and the feasibility of such an
objective are divided. A unified EU Copyright Titlgould totally harmonise the area of
copyright law in the EU and replace national lawkere would then be a single EU title
instead of a bundle of national rights. Some seé db the only manner in which a truly
Single Market for content protected by copyright & ensured, while others believe that the
same objective can better be achieved by estahdjshihigher level of harmonisation while
allowing for a certain degree of flexibility andesgificity in Member States’ legal systems.

78.  Should the EU pursue the establishment of a single Copyright Title, as a means
of establishing a consistent framework for rightsxd exceptions to copyright across the
EU, as well as a single framework for enforcement?

I NO

=

% For example when the infringing content is offeceda website which gets advertising revenuesdépend
on the volume of traffic.

® This clarification should not affect the liabilizegime of intermediary service providers estaklistby
Directive 2000/31/EC on electronic commerce, whidgthremain unchanged.
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79.  Should this be the next step in the developmentopyright in the EU? Does thg
current level of difference among the Member Stdégislation mean that this is a longe
term project?

D

=

[Open question]

L’harmonisation complete du droit d’auteur en Europe, ou plutot son uniformisation ne nous
parait pas un objectif souhaitable. Il existe, en particulier pour la presse et le livre, de
grandes spécificités culturelles et juridiques dans le domaine, en raison notamment de
I’existence de bassins linguistiques.

De plus, ce chantier devrait relever le défi de trancher entre mécanismes de pays de
« common law » et pays de « civil law », portant inévitablement un coup violent au principe
du respect de la diversité. Le chantier serait par ailleurs si vaste que les parties prenantes
seraient amenées a se désintéresser des enjeux concrets.

Il nous semble donc préférable de batir une stratégie communautaire globale en matiere de
droit d’auteur afin de favoriser I'émergence de nouveaux modeles économiques, de soutenir
I'approche contractuelle qui permet de rester au plus pres des évolutions des nouvelles
formes de mise a disposition de la presse et du livre, des usages et de la diversité culturelle.

VIILI. Other issues

The above questionnaire aims to provide a compegberonsultation on the most important
matters relating to the current EU legal framewdéwk copyright. Should any important

matters have been omitted, we would appreciateuf gould bring them to our attention, so
they can be properly addressed in the future.

80. Are there any other important matters related toettEU legal framework for|
copyright? Please explain and indicate how such teas should be addressed.

[Open question]

Sur le plan juridique, nous serions favorables a la création d’une section (composée de
magistrats spécialisés) dédiée a la propriété intellectuelle au sein de la Cour de Justice de
I’"Union Européenne.

Plus généralement, nous souhaitons que I’'Union européenne s’engage sur I’"harmonisation
au taux réduit de la TVA sur les biens culturels et en particulier pour les publications en ligne,
qu’elle renforce la responsabilité des fournisseurs d’accés a Internet et des hébergeurs,
qu’elle promeuve l'interopérabilité et favorise I'adoption de normes standards en la matiere
et qu’elle incite les Etats a s’engager, notamment en termes budgétaires, dans le
développement des outils pédagogiques numériques.

Nous souhaitons également rappeler que le droit d’auteur n’est pas congu par les auteurs et
les éditeurs (livre et presse) comme une barriere empéchant I'acces aux ceuvres. Bien au
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contraire, les ayants droit esperent la plus large diffusion possible des ceuvres: le droit
d’auteur est la mécanique qui permet d’y parvenir de maniéere efficace et équilibrée.

Le droit d’auteur connait de nouveaux acteurs depuis la seconde moitié du XXeme siecle : les
utilisateurs finaux et les différents prestataires techniques qui fournissent les outils de
diffusion et d’acces aux ceuvres. Ceux-ci ne doivent pas étre négligés, mais cela ne peut étre
au détriment des créateurs et producteurs.
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